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Re: In the Matter of Application of Open Network
Architecture and Non-Discrimination Safeguards to
GTE Corporation - CC Docket No. 9J'

Donna R. Searcy
Secretary
Federal Communications
1919 M Street, N.W.
Washington, DC 20554

Dear Secretary:

The New York State Department of Public Service (NYDPS)
submits this letter in reply to the Commission's proposal to
require that GTE Corporation's participation in the enhanced
service market be conditioned upon the same regulatory framework
of Open Network Architecture that applies to the Bell Operating
Companies (BOCs).

The Notice indicates that the Commission preempted
state requirements for structural separations and state CPNI
rules for the independent companies, such as GTE, in its BOC
Safeguards Order (Para. 19), but now seeks comment on whether it
should preempt additional state requirements (Para. 21).

The NYDPS continues to oppose the Commission's
preemption of state requirements regarding the provision of
enhanced services. As the Commission is well aware, this matter
is before the Ninth Circuit for review (People of California et
al. v. FCC - Index No. 92-70083».

As we have successfully argued before the courts, and
as we are currently arguing in the Ninth circuit, goals conceived
by the Commission under its communications Act Section 151
authority can not be used to override the state's regulation of
matters specifically reserved to the States under Section 152(b) .
Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355, 374 (1986). Thus, we would take issue
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with the Commission's suggestion that it may preempt additional
state requirements for GTE.

Moreover, even if it could be established that the
Communications Act permits the Commission to preempt the states
when it is impossible to accomplish federal goals conceived under
section 151, there is no record basis to do so here. To our
knowledge, none of the parties to this proceeding have proposed
that the states be denied the ability to regulate GTE provision
of enhanced services. Therefore, there is no basis for the
Commission to conclude that state policies would make it
impossible for the Commission to effectuate its goals absent
preemption.

~~lyt12
-.... ~liam J. Cowan ----~

General unsel
New York State Department of

Publ'c service
Three Empire state Plaza
Albany, New York 12223

PllR:kvn:c:lwpdirlfcclona.ltr

2


